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The Bell
Keeps Tolling

The Tenth Circuit Deals
Selective Waiver Yet
Another Blow

By Alexander Y. Thomas

Selective waiver of the attorney-
client privilege is a lonely doctrine
indeed. Since the Eighth Circuit
first adopted it in the 1977
Diversified Industries case, the
notion that a litigant may disclose
privileged material to government
enforcers without waiving the
privilege as to third parties has
hardly won fans among federal
courts of appeal. Most recently, in
June, 2006, the Court of Appeals
for the Tenth Circuit weighed in
on the viability of selective waiver.
The In Re: Quest Communications
Int’]l decision is precisely what
advocates for selective waiver
needed least; it is a comprehen-
sive evaluation, and rejection, of
nearly all of the cogent arguments
advanced in favor of the doctrine.

The Tenth Circuit’s back-to-
basics approach to the privilege
and work product doctrine is
essential reading for corporate
counsel faced with the unenvi-
able decision about what to dis-
close “voluntarily” to govern-
ment enforcers or investigators.
While it was careful to focus its
reasoning on the record before
it, the court fundamentally deter-
mined that selective waiver is
inconsistent with, and fails to
promote, the original objectives
of the attorney-client privilege
and the work product doctrine.

continued on page 7

NLRB Rulings Regarding Supervisors
Provide Clarity and Controversy

By A. Kevin Troutman

the Kentucky River cases, union leaders and activists predicted dire conse-

quences — potentially stripping millions of workers, especially in the healthcare
industry, of their rights to join a union. Unions, which are trying to attract more employ-
ees to their ranks, staged rallies and other events to draw attention to these cases.

But the decisions did not dramatically redraw the lines for determining which workers
are considered supervisors and which are not. Instead, they provided guidance that will
be helpful to employers and unions alike in determining the status of workers whose clas-
sification falls into the gray area between supervisor and employee. The analysis remains
highly fact-specific and appears unlikely to create the dramatic effects predicted.

Some fundamental facts illustrate that the Board’s decisions did not usher in sweeping
changes. Among the three companion cases considered, the Board classified disputed
employees as supervisors in just one (Oakwood Healthcare, Inc.). In that one case, the
NLRB concluded that 12 full-time charge nurses were supervisors. It found that 112 other
nurses that rotated in the same job title were not supervisors. It will take a while before
the practical impact of these decisions is completely clear, but two things are already cer-
tain. First, the decisions add predictability to the classification question regarding some
workers; and second, the issue will continue to be a flashpoint for controversy.
PERSPECTIVE REGARDING THE NLRA

The National Labor Relations Act (NLRA) established employees’ rights to self-organ-
ize, join or assist labor organizations. It also prohibits employers from interfering with
or restraining employees’ exercise of these rights and provides that employers cannot
attempt to dominate or influence a labor union. With this in mind, the Act expressly
excludes supervisors from the definition of an “employee,” thus making supervisors
ineligible for union membership.

Congress recognized that a company may expect strict loyalty from those acting as
its agents. Moreover, it recognized that unions and their members should be free from
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Supervisors
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supervisory influences within their
ranks. Such concerns, including pro-
tecting employees from so-called
“sham unions,” have been critical for
years. Thus, an accurate determination
as to which employees are supervisors
is important to safeguard the interests
of both labor and management.

BEYOND JOB TITLES

Congress adopted a somewhat cum-
bersome definition of a supervisor to
distinguish between two classes of
workers: 1) those vested with “gen-
uine management prerogatives,” and
2) “employees” protected by the Act.

The Kentucky River decisions make
clear the fact-specific nature of this
analysis. For example, the Board con-
sidered several individuals with the
same job title, charge nurse. Yet, as
explained below, it found that some of
these employees were supervisors and
others were not, even among full-time
charge nurses working at the same
hospital.
FUNDAMENTAL DESCRIPTION
OF A SUPERVISOR

The Act defines a supervisor as any
individual having the authority, “in the
interest of the employer,” to engage in
any of 12 enumerated supervisory
functions. These functions include: to
hire, transfer, suspend, lay off, recall,
promote, discharge, assign, reward or
discipline other employees or “respon-
sibly to direct them,” to adjust their
grievances, or effectively to recom-
mend such action, if the exercise of
such authority is not of a merely rou-
tine or clerical nature, but requires the
use of independent judgment.

Therefore, to be considered a su-
pervisor, an individual must exercise
authority to engage in one or more of
these activities; they must hold this
authority “in the interest of the
employer;” and their exercise of this
authority must rise above the “routine
or clerical,” requiring the use of inde-

A. Kevin Troutman is an attorney
with Fisher & Phillips, LLP, a national
law firm practicing exclusively in the
field of labor and employment law.
He may be reached at 504-529-3856
or KTroutman@laborlawyers.com.

pendent judgment. Among the 12
supervisory functions listed in the
Act, the two most ambiguous were a
focus of the Board’s recent decisions.
These functions are to “assign” and
“responsibly to direct” employees.
The Board also revisited what it
means to exercise “independent judg-
ment,” a term the Supreme Court said
in 2001 that the NLRB improperly limit-
ed in NLRB v. Kentucky River Com-
munity Care. This is why the recent
group of cases was referred to collec-
tively as the Kentucky River cases.

CASEs DECIDED BY THE BOARD

The question of who is considered a
supervisor is contentious because the
answer is not only important, but it
often turns on very specific facts.
These questions often arise in the
healthcare and construction industries.
So it is not surprising that two of the
three Kentucky River cases (Oakwood
and Golden Crest Healthcare Center,
an acute care hospital and a nursing
home, respectively) emerged from the
healthcare industry and that the other
(Croft Metals, Inc.) came from the con-
struction industry.

Oakwood Decision Clarifies
The Meaning of Key Terms

Regardless of whether they dis-
charge one or more of the 12 supervi-
sory functions listed in the Act, indi-
viduals are not supervisors unless they
also exercise sufficient independent
judgment and supervisory activities
comprise a substantial part of their
work time. A “substantial part” of work
time could be as little as 15%-20%.

In Kentucky River, the NLRB decid-
ed that an individual did not exercise
independent judgment (and was
therefore not a supervisor) if she exer-
cised “ordinary professional or technical
judgment in directing less-skilled
employees to deliver services.” The
Supreme Court, however, said that the
Board was wrong to consider the
kind of discretion exercised (in this
case “ordinary professional or techni-
cal judgment”). Instead, it should have
focused upon the degree of discretion
that the individual exercised in mak-
ing her decisions. Therefore, in
Oakwood, the Board articulated a far
less restrictive standard.

continued on page 6
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Protecting Legal Data

Does Your Legal Technology
Provider Compromise
Corporate Security?

By Eric Smith

In today’s environment of well-
deserved hypersensitivity to corporate
compliance as mandated by the SEC
and the Sarbanes-Oxley Act of 2002
(SOX), the thought of unauthorized
parties viewing or altering privileged
corporate records should strike fear in
the heart of any corporate compliance
officer. That threat can quickly evolve
into a reality if your corporation’s law
department implements an electronic
invoicing and matter management sys-
tem in an application service provider
(ASP) environment.

In the past 3 years, ASP-based legal
electronic invoicing providers have
collectively processed an estimated
$6-$10 billion worth of privileged legal
invoices on behalf of the law depart-
ments of Fortune 500 corporations.
These third-party providers, popular
for their easy-to-install systems, auto-
mate the invoice delivery process from
law firms through a corporate law
department’s approval and payment
cycle. In doing so, these vendors also
accumulate a database of legal infor-
mation and store it in a warehouse
outside of all established security pro-
cedures and protocols.

These same providers also host
matter-management systems for many
of their clients. The matter-manage-
ment systems catalog and document
sensitive legal case information, such
as early case assessments, key strate-
gy documents and case-by-case budg-
et reserve amounts. This data is also

Eric Smith, DataCert’s chief technolo-
gy officer and a member of the found-
ing DataCert team, has more than 15
years’ experience managing software
development. Prior to DataCert, he
developed industry-specific software
applications for the legal and credit
management industries and devel-
oped accounting and quality assur-
ance applications for both PWC and
Compaq Computer Corporation.

stored outside of a corporation’s infra-
structure.

The ease of deployment and the
ability to quickly process invoices,
track case progress and evaluate legal
spend are significant benefits and very
attractive to law department staff.
However, it is critical for a compliance
officer to weigh this against the very
real risks of keeping the data on a
server outside of the client’s network
and infrastructure and largely inde-
pendent of a corporation’s internal
SOX compliance efforts.

The primary questions surrounding
an ASP-based legal e-invoicing and
matter management system concern
the security of a corporation’s legal
data. Before implementing this technol-
ogy, you should ask your vendor the
following questions: Will my corpora-
tion’s privileged invoices and matter
data be encrypted while stored on the
vendor’s system, not simply while in
transit? Will my invoice and matter data
be viewable by unauthorized corporate
representatives or any other third party?
Does the third-party vendor controlling
the pathway of incoming invoices alter
the SOX-mandated chain of control for
corporate records? Does the third-party
vendor duplicate the corporation’s
compliance control process?

If the ASP-based legal technology
system does not use the same security
and audit controls the corporation exe-
cutes for its other internal and confi-
dential data, there may be compromis-
es to a corporation’s SOX compliance.
BACKGROUND

The core of the issue lies with SOX
Section 404. Section 404 requires that
each public company’s annual reports
include a statement of management’s
responsibility for establishing and
maintaining an adequate internal con-
trol structure and procedure for finan-
cial reporting. Additionally, manage-
ment is bound to confirm the effec-
tiveness of the company’s internal
control structure and procedures for
financial reporting.

The legal penalties for violating
Section 404 can be steep; however the
business implications can be even
steeper. Earlier this year, an audit of
the Calgon Carbon Corporation law
department uncovered $1.4 million in
unreported legal invoice expenses.

Consequently, the company’s stock
dropped by double digits, it was
forced to restate earnings for the first
three quarters of 2005 and the gener-
al counsel was fired.

THE CORPORATE LAaw

DEPARTMENT AND ITS ROLE

Sarbanes-Oxley audit compliance
affects nearly every aspect of corpo-
rate operations from the top down,
including the corporate legal depart-
ment, its operations and the manner in
which new legal technology is pur-
chased and deployed.

If an audit of the law department is
initiated, corporate auditors will want
to review key aspects of a legal
invoice’s life cycle, including:

e Who has access to the system that
manages invoices?

e Who has actually accessed those
invoices?

e What actions have been taken on
each invoice?

These same questions can apply for
the law department’s matter manage-
ment system in the event of an audit.
Access and the ability to alter privi-
leged legal information — either
financial or case-related — is a key
concern for the auditing process.

POSSIBLE BREACHES

Most  ASP-based legal e-invoicing
and matter management vendors have
implemented  minimal  technical
requirements for securing their corpo-
rate client’s legal invoices and privi-
leged case information. However,
these providers routinely face new
challenges related to security, especial-
ly in the areas of access, security and
data storage.
Access

It is critical for a corporation to
know who has access to its privileged
legal information (ie, legal invoices,
case assessments and budgeting). In
many cases, personnel from ASP-
based legal vendors have access to a
corporation’s privileged data. In fact,
many ASP vendors permit their own
staff to have access to their clients’
financial data and case materials. This
is a huge risk for any corporation as
client data is often co-mingled on the
same server with other corporations’
privileged information and therefore at
serious risk of exposure.

continued on page 4
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Legal Data
continued from page 3

Once logged into the legal e-invoic-
ing system, ASP, law firm and corpo-
rate client personnel can view invoic-
es and export and download sensitive
legal information and confidential
financial data to personal computers
from anywhere outside of the compa-
ny’s network and security infrastruc-
ture. The same access is also granted
for ASP-based matter-management
systems.

However, there is a potential for
access-related breach that presents
three serious control issues.

First, a company must identify which
personnel (company only or company
and vendor) have access to the ASP-
based system. It must also determine if
that access is logged, and if a historical
record can be obtained to show that
data was acted on, altered and/or
approved during the submission
process.

Second, the company must verify
what controls and restrictions are in
place to ensure that only authorized
company personnel (and no vendor
personnel) have the ability to export
sensitive data out of the ASP system.

Finally, the company must deter-
mine where the data is being export-
ed. An ASP system can be readily
accessed from anywhere using the
Internet. Is a corporation comfortable
with their personnel — or potentially
a vendor’s personnel — logging into
the ASP system from home and down-
loading confidential corporate finan-
cial and legal data onto a home com-
puter? How does a compliance officer
ensure the integrity of the information
when law firm personnel are not
removed from the system when they
leave a firm or are reassigned?

These issues lead to a fair question
for corporate counsel and risk man-
agement personnel: Does an enuvi-
ronment and opportunity exist for an
individual to adversely alter a corpo-
ration’s legal data without any
entrenched independent oversight?

Unfortunately, the answer with
many ASP-based e-invoicing and mat-
ter management solution providers is
likely to be yes.

Security Protocol

As a user of an ASP-based applica-
tion, you must ensure that the vendors
are particularly careful when it comes
to the security of your data. They
should be diligent in implementing
and maintaining top security standards
to protect your data.

Many e-invoicing and matter-man-
agement vendors assign login informa-
tion based on a user’s corporate e-mail
address. This is a standard practice
industry wide. However, if the vendor
does not require a complex, alphanu-
meric password for login access, or
permits passwords to be the same as
the user’s last name, it is easy for an
unauthorized user to break into the
system.

Likewise, ASP-based vendors must
also be wary of unauthorized entry
attempts such as “phishing.” Phishing
involves mirroring a Web site to ille-
gally obtain an authorized user’s login
and password information.

Finally, a good practice is to revisit
the vendor’s contract with your law
department. Is there a provision in the
contract that requires the vendor to
notify the corporation of a known or
possible breach? The vendor must be
responsible for promptly notifying the
law department of all suspected and
actual breaches.

Data Storage

The basic structure of an ASP-based
legal technology solution includes the
storing of privileged legal data outside
of a corporation’s secure infrastructure.
Corporate compliance officers should
consider not only where their data is
stored, but also how their data is
stored.

Typically, ASP-based legal electron-
ic invoicing and matter management
vendors do not encrypt corporate
client data while it is being stored. If
an unauthorized viewer accesses a
company’s legal database, he or she
will have little difficulty reading (and
possibly modifying) the privileged
legal invoicing and data.

There may be little, if any, encryp-
tion or security around the transmis-
sion of the payment file back to the
corporate client. In many cases, pay-
ment files that contain detailed infor-
mation and result in checks being

issued to law firms are routinely e-

mailed by ASP-based vendors back to

the corporation without any encryp-
tion or security.

Problems also arise from where a
company’s invoicing data is stored on
a server. If the ASP-based provider has
more than one company’s legal data
stored on a server, there is a chance
that the data can be co-mingled with
another company’s information and
accessible by not only hackers, but
also by other company personnel.
Having your company’s data on the
same server as a competitor’s adds
another level of risk to be considered
from both a compliance and business
perspective.

PROTECT LEGAL E-INVOICING DATA
There are three basic steps that can

be taken to help enforce corporate

compliance.

1. Require the third-party vendor to
deploy the e-invoicing and/or mat-
ter management system behind
your corporation’s firewall;

2. Demand superior security. For a
start, discover if your vendor
requires user-unique alphanumeric
passwords for system access; and

3. Insist that all stored and transmit-
ted data is encrypted. This includes
the data itself, backup tapes and
media. All forms must be encrypt-
ed to guard against inside threats
of unauthorized access or theft.

AUDIT THE PROVIDER
Corporate compliance officers should

audit their ASP-based legal electronic

invoicing and matter management
system providers. The following five
steps are recommended to determine if

a vendor’s practices support SOX com-

pliance efforts:

e Audit Security. Determine what
security policies a vendor follows. If
a security breach occurs, is the ven-
dor capable of identifying it? Has a
security breach occurred in the past?
Verify if the vendor is contractually
obligated to share information about
the breach with its clients.

e Audit Encryption. The vendor
should encrypt all sensitive data
during each transaction step —
from delivery to storage.

e Audit Storage. A company’s elec-
tronic billing and case information

continued on page 10
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Employers Beware
EEOC Information
Request

By Mark Blondman and
Brooke Iley

Understandably, companies have
become more sensitive about protect-
ing confidential, proprietary business
information from disclosure to com-
petitors and others outside the compa-
ny. A recent ruling by the United States
District Court for the District of
Columbia, Venetian Casino Report v.
EEOC, 2006 WL 2806568 (D.D. Cir.
2006), demonstrates that such disclo-
sures may occur in the most unexpect-
ed ways. The court’s holding in
Venetian makes it clear that the Equal
Employment Opportunity Commission
(EEOC) can release sensitive, confiden-
tial or proprietary company documents
submitted in response to a Charge of
Discrimination without first providing
notice to the employer that submitted
the information. Further, the EEOC is
empowered to release these docu-
ments not only to the charging party
but also to third parties. Employers
should be aware of this potential
source of disclosure and consider steps
to limit inadvertent misuse of company
information.

FAcTs AND PROCEDURE

In the spring of 1999, the Venetian
Casino Resort (Venetian) conducted a
mass hiring process to staff a new casi-
no and resort in Las Vegas. In its wake,
at least 11 people filed employment
discrimination complaints with the
EEOC against Venetian, alleging dis-
crimination based on age, race and
color in violation of the Age Discrimi-
nation in Employment Act (ADEA) and
Title VII of the Civil Rights Act of 1964.
The EEOC opened files and began

Mark Blondman and Brooke Iley are
partners in the Employment, Benefits
and Labor practice at Blank Rome LLP
in Washington, DC. Blondman may be
reached at blondman@blankrome.com
or 202-772-5800, Iley can be contacted
at 202-772-5816 or iley@blankrome.
com. For more information about
Blank Rome, please visit www.blank
rome.com.

investigating these charges pursuant to
customary administrative procedures.
As part of routine information requests,
the EEOC requested employee data
and statistics from Venetian. Venetian
failed to produce the requested docu-
ments. The EEOC then issued an
administrative subpoena for the infor-
mation. Venetian filed objections to the
subpoena, using the EEOC’s adminis-
trative process. The EEOC denied those
objections, and Venetian was forced to
file the instant action against the EEOC
for declaratory and injunctive relief in
December 2000.

In February 2002, Venetian settled all
claims that fell under Title VII, but not
the claims of age discrimination. As a
result, the EEOC’s age discrimination
files for the Venetian remained open.
Venetian continued to refuse to turn
over requested data. Venetian chal-
lenged the EEOC’s disclosure policy set
forth in Section 83 of the EEOC
Compliance Manual that permits the
Agency to disclose information from
closed Title VII and ADA case files
without prior notice to the employer
and without regard to whether the
employer deemed the data to be confi-
dential. Venetian asserted a broad
based challenge to the EEOC'’s policy
regarding the disclosure of information
deemed confidential and/or propri-
etary, arguing that it was violative of
Title VII, the Trade Secrets Act, the
Freedom of Information Act, Executive
Order No. 12,600, the Copyright Act
and the Administrative Procedure Act.
Venetian argued that because the EEOC
does not require employers that submit
information to be given predisclosure
notice, their current policy constitutes a
“back door” by which charging parties,
their counsel, and incidental third par-
ties may obtain access to case files con-
taining confidential and proprietary
information, as well as trade secrets.

On Jan. 12, 2004, the District Court of
the District of Columbia granted the
EEOC’s motion to dismiss on the
ground that the issue was not ripe for
review. On May 27, 2005, the circuit
court reversed, holding that “the ques-
tion of whether [the] EEOC'’s disclosure
policy is lawful presents a live and fo-
cused dispute emanating from Agency
action that is both final and conse-
quential to Venetian.” On Nov. 10,

2005, the court issued an order requir-
ing both parties to file cross-motions for
summary judgment. The sole issue
before the court was whether an EEOC
disclosure policy or practice, whether
written or not, that allows the Agency
to release documents that a submitting
party has identified as containing trade
secrets and/or confidential material
without first notifying the submitting
party, is lawful.

COURT’S DECISION AND ANALYSIS

In its decision, the court disagreed
with Venetian’s contention on each of
the grounds, holding that the EEOC
disclosure policy and practice does not
violate federal law, even if it allows
disclosure of trade secrets or other
confidential information to third parties
without prior notice to the employer.
The court addressed each of Venetian’s
claims as follows:

Title VII of the Civil Rights Act

Title VII gives the EEOC two formal
means of obtaining information when it
investigates a charge. First, the EEOC
may examine and copy any evidence in
the possession of the employer being
investigated. Second, it may subpoena
evidence and documents. The Act,
however, limits the ability of the EEOC
to make public disclosures of informa-
tion gathered during its investigations,
directing that “[cJharges shall not be
made public by the Commission.” The
decision in Venetian references a 1981
case that explicitly upheld the EEOC’s
practice of making limited disclosures
of confidential information to charging
parties in their own Title VII charge
files. EEOC v. Associated Dry Goods,
Conp., 449 U.S. 590 (1981).

In upholding the EEOC’s disclosure
policy, the Supreme Court in Associated
Dry Goods concluded that the EEOC’s
interpretation of its founding statute is
consistent with the coordinated scheme
of administrative and judicial enforce-
ment that Congress created to enforce
Title VII. First, limited disclosure to the
parties can speed the Commission’s re-
quired investigation in that the EEOC is
more likely to obtain information if it
can present the parties with specific
facts for them to corroborate or rebut.
Second, limited disclosure enhances the
Commission’s ability to carry out its
statutory responsibility to resolve

continued on page 6
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Information Request
continued from page 5

charges through informal conciliation
and negotiation. A party is far more
likely to settle when they have ample
information to be able to assess the
strengths and weaknesses of their
opponent’s case as well as their own.
Finally, the EEOC’s disclosure policy
supports Title VII's scheme of enforce-
ment that includes private rights of
action. As the Associated Dry Goods
court noted: “Congress considered the
charging party a ‘private attorney gener-
al’ ... [who] could hardly play that role
without access to information needed
to assess the feasibility of litigation.” In
the instant case, the court did not find
the EEOC’s disclosure policy to be
violative of Title VII.
The Trade Secrets Act and
Freedom of Information Act
The Trade Secrets Act is a criminal
statute that regulates conduct of individ-
ual officers of the government. The
Supreme Court has acknowledged that
the Act does not afford a private right of
action to enjoin disclosure of informa-
tion in violation of the statute. Chrysler
Conp. v. Brown, 441 US. 281 (1979).
Accordingly, the Venetian court rejected
the argument that a party submitting
confidential information to the EEOC
has a private right of action under the
Trade Secrets Act. This omission is sig-
nificant because the D.C. Circuit, in
which Venetian was decided, “is con-
siderably more reluctant to engraft
numerous and significant qualifications

onto an apparently clear, unambiguous
text where the provision is criminal.”
CAN Fin. Corp. v. Donovan, 830 F.2d
1132 (D.C.Cir. 1976). Therefore, in the
case at hand, the Trade Secrets Act
alone does not mandate any particular
EEOC procedure.
Executive Order 12,600

Executive Order 12,600 provides a
requirement that federal agencies cre-
ate notice procedures to parties sub-
mitting records that contain confiden-
tial information as to requests for their
disclosure. The court in Venetian eas-
ily dismissed this plank of the plain-
tiff's argument by finding that the
EEOC complied with these require-
ments by publishing its predisclosure
notification procedures in Section 83
of the EEOC Compliance Manual.
The Copyright Act and
Administrative Procedure Act

On this contention, the court in
Venetian simply held that while the
Copyright Act proscribes infringe-
ment of copyrighted material, nothing
in the Act requires confidential treat-
ment by the government of copy-
righted material. Further, the Act pro-
vides an express remedy for alleged
copyright violations — a private right
of action for infringement. Nothing in
the Act requires the establishment of
particular internal agency procedures.
The Administrative
Procedure Act

In addition, Venetian challenged the
EEOC’s disclosure policy as arbitrary,
capricious, and a violation of the
Administrative Procedure Act. In this

case, the court stated that the EEOC’s
policy cannot be said to be “arbitrary,
capricious, an abuse of discretion, or
otherwise not in accordance with the
law,” such as to warrant judicial inter-
vention pursuant to the Act.
PRACTICAL ADVICE

This decision represents a clear
warning to employers — documents
turned over to agencies during the
investigation phase of an administrative
charge, even if marked as confidential,
are subject to disclosure to third parties.
A thoughtless response to an EEOC
information request could lead to dis-
closure of confidential and proprietary
information, trade secrets and other
highly sensitive corporate data. As
such, it is critical that companies
responding to the EEOC do not ignore
the importance of careful response and
production of documents to the
Commission at all stages of the admin-
istrative process. Care must be taken in
analyzing the information to be provid-
ed, with consideration of whether a
response can be made without produc-
ing otherwise confidential or propri-
etary information. Be knowledgeable
and understand your rights to chal-
lenge and/or limit information requests.
Talk to legal counsel about protective
measures such as submitting motions
to quash a subpoena or for a protective
order. At the very least, take the time to
carefully review documents and to
redact sensitive company information.

R
_0‘0_

Supervisors

continued from page 2

Independent Judgment: A
Revised Analysis

Without regard to the kind of judg-
ment used, or which supervisory func-
tion is exercised, the judgment used
must be free from the control of others.
This means the action is not dictated by
detailed instructions, such as rules, reg-
ulations, verbal instructions or a collec-
tive bargaining agreement. But the exis-
tence of a policy does not mean that no
independent judgment is involved, if
the individual still assesses and weighs
factors in making a judgment.

In applying this standard, the Board
explained that making a patient assign-
ment purely on the basis of a policy of
equalizing workloads does not impli-
cate independent judgment. Neither
does merely following a policy regard-
ing how to respond to an emergency.
Having the discretion to determine
when an emergency exists or the
authority to deviate from policy does
involve the exercise of independent
judgment. Such discretion, the Board
said, rises above being merely “routine
or clerical.” Independent judgment
requires not just making a determina-
tion that is essentially free from the
control of others, but also weighing
various factors and comparing and/or

assessing alternative courses of action.
This was key in Oakwood, in which
the Board determined that certain full-
time charge nurses were supervisors
and others were not. Oakwood is a
257-bed acute care hospital. The NLRB
found that full-time (“permanent”)
charge nurses in several units exercised
independent judgment in discharging
one or more supervisory functions.
Charge nurses in the hospital’s
emergency department (ED) did not
meet this test because, unlike their
counterparts in other units, they did
not weigh patients’ needs and nurses’
skills in making patient assignments.
Instead, they assigned nursing staff to

continued on page 11
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Selective Waiver
continued from page 1

The Quest Communications decision
leaves the Eighth Circuit as the only fed-
eral circuit embracing outright selective
waiver of the privilege. It is safe to say
the Tenth Circuit’s decision extinguishes
any hope that federal common law will
provide an easy outlet for the huge pres-
sure to which federal enforcers routine-
ly subject the privilege.

Still, not all hope is lost. Even after the
Tenth Circuit’s ruling, there remains in
some federal circuits, the Second in par-
ticular, a viable legal basis for accom-
plishing selective waiver by contract
with the government enforcers to whom
disclosures are made. Further, the
Advisory Committee on the Federal
Rules of Evidence has proposed a new
Rule 502 that would expressly permit
selective disclosure of privileged and
work product material to the govern-
ment, without waiver as to third parties.

‘VOLUNTARY’ PRODUCTION OF
PRIVILEGED MATERIAL

In many respects, the situation in
which Qwest found itself in early 2002

has become unfortunately familiar. In
response to subpoenas arising from the
SEC and Justice Department’s investiga-
tion into Qwest’s business practices, the
company produced hundreds of thou-
sands of pages of documents otherwise
protected by the attorney-client privilege
and/or the work product doctrine.

Qwest made the production voluntar-
ily, but also pursuant to written confi-
dentiality agreements with both agen-
cies. The agreements provided that the
company intended no waiver of the
privilege or work product doctrine.
While the agreements also obligated the
government to maintain the confiden-
tiality of the documents, in the case of
each agreement, that obligation was
notably porous.

In parallel private securities class
action litigation, Qwest declined to pro-
duce the privileged documents it dis-
closed pursuant to the government sub-
poenas. The plaintiffs moved to compel;
the district court granted their motion.
Noting that “the issue of selective waiv-
er is of considerable public interest,” the
Tenth Circuit agreed to consider the
merits of Qwest’s petition for a writ of
mandamus.

A RECORD-BASED REJECTION

As part of its exhaustive review of fed-
eral and state common law addressing
selective waiver, the Quest Commu-
nications court identified the three
principal categories of selective waiver
authority: “selective waiver is permissi-
ble; selective waiver is not permissible in
any situation; and selective waiver is
permissible in situations where the gov-
ernment agrees to a confidentiality
order.” With particular reference to the
third of those categories, the court
acknowledged authority from the
Second Circuit holding that a per se rule
of waiver was inappropriate in light of
the potential for the disclosing party and
the government to enter into an explicit
confidentiality agreement.

Interestingly, the Tenth Circuit de-
clined to categorize itself in any of the
three approaches to selective waiver.
Qwest invited the court to create a rule
that would preserve privilege and work
product confidentiality for documents
produced to government enforcers pur-
suant to a confidentiality agreement. The

continued on page 8

Federal Circuit Courts of Appeal Approach to Selective Waiver
First Generally rejects selective waiver of attorney-client privilege and work product protection; however,
leaves open issue of whether waiver applies to opinion work product. U.S. v. MIT (1997).
Addresses selective waiver of attorney-client privilege and work product protection on case-by-case basis, with particular focus
Second on the quality of any agreement with government enforcers. /n Re Steinhardt Partners (1993); In Re Natural Gas Commodity
Litigation (S.D.N.Y. 2005).
Third Rejects selective waiver for both attorney-client privilege and work product, even in the instance of confidentiality agreement
between government and disclosing party. Westinghouse Electric Corp. (1991).
Fourth Generally rejects selective waiver of attorney-client privilege, but approves use of selective waiver for opinion work product. /72
Re Martin Marietta Corp. (1988).
Fifth Fifth Circuit has not yet addressed selective waiver; doctrine rejected by one district court, based on ‘great weight of authority.’
SEC v. Brady (N.D. Tex. 2000).
Sixth Rejects selective waiver for both attorney-client privilege and work product, even in the instance of confidentiality agreement
between government and disclosing party. /n Re Columbia/HCA Healthcare (2002).
Seventh Court has not yet addressed selective waiver in context of disclosure to government enforcer; recent district court authority
strongly suggests rejection of the doctrine. Burden-Meeks v. Welch (2003).
Eighth Recognizes selective waiver of attorney-client privilege; rejects selective waiver of work product protection. Diversified
Industries (1977); In Re Chrysler Motors Corp. (1988).
Ninth Court has not yet addressed selective waiver in context of disclosure to government enforcer; recent district court authority
strongly suggests rejection of the doctrine. /n Re Syncor ERISA Litig. (2005).
Addresses selective waiver of attorney-client privilege and work product protection on case-by-case basis, with particular focus
Tenth on the quality of any agreement with government enforcers; has, however, rejected traditional rationale for selective waiver. /n
Re Quest Communications (2006).
Eleventh | Court has not yet addressed selective waiver in context of disclosure to government enforcer.
Generally rejects selective waiver of both attorney-client privilege; leaves open possibility for selective waiver of work product
D.C. material. I Re Subpoena Duces Tecum (1984).
Has not addressed issue head-on, but has rejected selective waiver of privilege and work product in context of inadvertent dis-
Federal closure. Genentech, Inc. (1997).
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Selective Waiver
continued from page 7

court declined to adopt such a rule, but
carefully attributed that refusal to the
record before it. In particular, the court
examined the SEC and Justice Depart-
ment confidentiality agreements and
found them insufficiently protective in
light of the sensitive nature of the dis-
closures. Further, the court found insuf-
ficient support for the proposition that
the rule of non-waiver Qwest promoted
was necessary to encourage coopera-
tion with the government. In short, the
company sought an “entirely new privi-
lege, ie, a government-investigation
privilege.” The court responded: not on
this record is such a creation justified.

The Tenth Circuit’s ruling undoubt-
edly adds to the difficulty faced by
firms contemplating a voluntary pro-
duction of privileged material to the
government. However, one need not
be a wide-eyed optimist to see that the
Tenth Circuit’s analysis clearly admits
of the possibility that a different record
— one, for example, with far tighter
confidentiality commitments from the
government — could produce a differ-
ent result. In this sense, the Tenth
Circuit aligns itself with the Second
Circuit in that each appears willing to
make a record-based judgment, on a
case-by-case basis, about the appro-
priateness of selective waiver.

The most recent example of such an
analysis in the Second Circuit — the n
Re Natural Gas Commodity Litigation
decision — found in favor of selective
waiver based largely on the strength of
the agreements negotiated between
the disclosing party and the federal
investigators. Short of relief through
legislation or Federal Rules changes
(and setting aside the Eighth Circuit’s
isolated position), the analysis now

Alexander “Sandy” Thomas is a
partner and commercial litigator in
Reed Smith’s Falls Church, VA office.
He previously served as a Trial
Attorney in the Antitrust Division of
the United States Department of
Justice and a Special Assistant United
States Attorney in Alexandria, VA. He
frequently advises corporate counsel
on issues relating to the attorney-
client privilege and has written and
spoken extensively on the subject.

employed by the Second and Tenth
Circuits is the corporate target’s best
hope for placating the government
with privileged disclosures and main-
taining the privilege as to others.

Thus, the key lessons from this latest
installment in the selective waiver saga
are: 1) the party must determine the
applicable law on selective waiver and,
2) the party advocating such a position
must make a record that will allow the
court to reach a narrow judgment in
favor of selective waiver based only on
the facts before it. For the firm contem-
plating privileged disclosures to the
government, one key decision point
must be the quality of the confidentiali-
ty commitments the government is will-
ing to make. Agreements such as those
in Quest Communications should cause
the firm contemplating disclosure to
give up on any expectation that selec-
tive waiver can be accomplished. Of
course, as set out in the chart on page
7, in some federal circuits, such as the
Sixth, not even the tightest confidential-
ity restrictions on the government will
spare the disclosing firm from an out-
right waiver of the privilege.

The legal landscape for selective
waiver has become clearer with the
Tenth Circuit’s addition. That may be
cold comfort to the firm considering dis-
closure to the government. Pre-dictabil-
ity, however, has its virtues, and corpo-
rate counsel can now evaluate the risk
of privileged disclosures with greater
confidence.

PROPOSED RULE 502 OF THE

FEDERAL RULES OF EVIDENCE
Proposed changes to the Federal
Rules of Evidence could significantly
impact the direction of selective waiv-
er of the privilege and work product
protection in federal cases. Proposed
Rule 502(c) stakes out a bright-line
rule in favor of selective waiver:
(c) Selective Waiver. In a federal
or state proceeding, a disclosure of
a communication or information
covered by the attorney-client priv-
ilege or work product protection —
when made to a federal public
office or agency in the exercise of
its regulatory, investigative, or
enforcement au-thority — does not
operate as a waiver of the privilege
or protection in favor of non-gov-
ernmental persons or entities. The

effect of disclosure to a state or
local government agency, with
respect to non-governmental per-
sons or entities, is governed by
applicable state law. Nothing in this
rule limits or expands the authority
of a government agency to disclose
communications or information to
other government agencies or as
otherwise authorized by law.

The commentary to the new rule
notes the conflict between courts hold-
ing that a waiver is a waiver for all pur-
poses and those that allow selective
waiver if accompanied by a sufficient
confidentiality agreement with the gov-
ernment. The Committee Notes state
the objective to resolve this conflict by
a rule protective of selective disclosure,
a rule that “furthers the important poli-
cy of cooperation with government
agencies, and maximizes the effective-
ness and efficiency of government
investigations.”

On the one hand, the proposed rule
would provide disclosing parties con-
siderable relief from the requirement
that privileged material produced to the
government be provided to third parties
in parallel litigation. On the other hand,
if adopted, the proposed rule would
surely embolden government enforcers
demanding a waiver of the privilege, as
the consequences for making such dis-
closures could be greatly mitigated.

The Advisory Committee is accepting
public comments on the proposed rule
until Dec. 15, 2007, and a decision on
adoption of the proposed rule will
occur before December 2008. Under
the Federal Rules Enabling Act, pre-
sumably, Proposed Evidence Rule 502,
which will likely be transmitted to the
Supreme Court after December 2007
will take effect Dec. 1, 2008, unless
Congress passes a law that provides
otherwise.

The decision to produce privileged
information or work product to the
government is never easy. However,
either through recent case develop-
ments such as the Tenth Circuit’s
Quest Communications decision or
Proposed Rule 502(c) of the Federal
Rules of Evidence, corporate counsel
face less ambiguity in evaluating the
consequences of such a decision.
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New Federal
Discovery Rules:
A Compliance
Roadmap

By Deidre Paknad

Revised Federal Rules of Civil
Procedure have likely gone into effect
as you read this. They place a very
early focus on existing retention prac-
tices and the preservation and discov-
ery of information. For companies
without modern enterprise retention
programs and robust legal holds
processes, a thoughtful gap analysis
and readiness plan should be com-
pleted immediately.

Some companies will face signifi-
cant hurdles to readiness and compli-
ance because:

e Many companies don’t have mod-
ern enterprise retention programs
that incorporate the vast amount of
electronic information used and
generated in the business;

e Companies may not have respond-
ed to earlier mandates by instituting
formal legal holds procedures that
include frequent notices, interviews
with key players, ongoing compli-
ance monitoring, and traceable doc-
ument collections. Or, they may
have manual procedures that lack
continuity, repeatability and consis-
tency; and

e Litigation departments (and IT or-
ganization in some cases) lack an
inventory or map of the systems
used across diverse businesses, the
data created by them and the proce-
dures and protocols for managing,
recycling and archiving that data.
Four key areas that should be

addressed by in-house counsel and

compliance officers include:

1. Early E-discovery. Litigants must
meet very early in litigation to discuss
preservation and the discovery plans.
This new requirement makes electronic

Deidre Paknad is president of PSS
Systems (www.pss-systems.com) in
Mountain View, CA, a developer of
information retention and preserva-
tion solutions for complex regulatory
and litigation environments.

retention policies.

The Zubulake Checklist for Legal Holds

The Zubulake Checklist is virtually black letter law. It provides a straightforward, significant
and difficult standard for your duty to preserve and duty to produce. This checklist reflects the
Zubulake V opinion as well as trends in 30(b)(6) witness testimony, the Delaware standards, and
aspects of the proposed Federal Rules for discovery.

o Affirmatively and repeatedly communicate legal holds to all affected parties.

e Monitor compliance with legal holds on an ongoing basis.

e Interview affected employees to determine sources of information.

e Actively manage and monitor document collections.

e Integrate retention policies and coordinators with discovery challenges and responsibilities.

e Enable the “discovery liaison” to readily describe information custodians, systems, storage, and

e Thoroughly document and demonstrate the efficacy of your process.

e Prepare to take responsibility for ensuring that information is preserved, collected, and produced.

evidence and discovery a central dis-
cussion in every case. Companies
should also expect to testify on their
retention practices very early in the
matter to help their adversary better
prepare for this process. This acceler-
ated discovery discussion leaves little
time to conduct early evidence inven-
tories, get acquainted with retention
practices or institute new preservation
processes. This new rule puts a
tremendous premium on readiness,
transparency and process controls for
in-house litigators — those with both
offensive and defensive avenues and
those without either. E-discovery com-
pliance steps should include:

e Institution of a modern, global re-
tention program that the litigation
team can rely upon, including
what types of information are gen-
erated in which businesses, where
information is stored and who is
knowledgeable about it; and

e Implementation of reliable preser-
vation processes that quickly com-
municate holds, ensure preserva-
tion and provide defensive process
integrity.

2. Disclosure. All parties will need
to disclose the potential sources of rel-
evant information, including those
deemed inaccessible or those they
don't intend to search or produce. This
rule presumes that you can readily
identify inaccessible information with
some degree of specificity. Few com-
panies have an accurate understanding
of accessible data, much less inaccessi-
ble data. Without a map of information
by location, compliance with this rule
will be fraught with risk. This rule
highlights the need for a reliable map
that can be used to scope legal holds

immediately and effectively. Disclosure

compliance steps should include:

¢ Development and maintenance of a
map of information sources. Lever-
age your past Sarbanes Oxley inter-
nal controls work, records coordi-
nators and IT to develop and sus-
tain it;

e Systematic synchronization of this
map with corporate retention prac-
tices that identify the proper loca-
tion not just the proper retention
period; and

e Assurance that you can communi-
cate and monitor holds even on
inaccessible data with some degree
of specificity as this will be a hotly
contested element of litigation.

3. Form of Production. The default
form for producing electronically
stored information is that “in which it is
ordinarily maintained [or] reasonably
usable.” With the vast majority of busi-
ness information generated electroni-
cally, this requirement will force com-
panies to revisit their retention pro-
grams to ensure that electronic infor-
mation is included and adequately
addressed. Chain of custody from the
time of collection to production will be
more important. A critical aspect of this
will be the metadata and pseudo-data
in native files, which increases the com-
plexity. For example, you can reason-
ably anticipate that spreadsheets must
be collected and produced with their
formulas and calculations intact, just as
a business user would need these to
work with the file. Compliance steps
should include:

e Development of the ability to collect
evidence in its native forms without
altering or over-processing it;

continued on page 10
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Discovery Rules
continued from page 9

e Assurance that you can demonstrate
collection traceability and chain of
custody on all electronic files and
related metadata and pseudo data;
and

e Institution of retention programs that
define, enforce and audit lifecycles
for electronic information as well as
paper.

4. Failure to Make Disclosure or
Cooperate in Discovery. The safe
harbor provision provides that “absent
exceptional circumstances, a court
may not impose sanctions under these
rules on a party for failing to provide
electronically stored information lost
as a result of routine, good-faith
operation of an electronic information
system.” While this provision appears
to offer some relief from sanctions in
routine instances of destruction of
information, it also raises the bar on
legal holds processes. Other provi-
sions available to the courts continue
to provide avenues to address spolia-
tion and this does not exempt compa-
nies from their obligations to identify
and preserve information. This provi-
sion shines a bright light on “routine,
good faith operation” which arguably
must include the ability to communi-
cate legal holds promptly and repeat-
edly and to monitor compliance with
them. Without a good process, the
safe harbor will be difficult to invoke
and may offer little safety at all.
Compliance steps should include:

e Assurance that you have a good
defense in a consistent, repeatable
holds process that is easy to demon-
strate; and

The New Rules: How Should Attorneys Prepare?

Considering the revised Federal Rules of Civil Procedure, companies should consider and plan
for five areas of preparedness:

e Legal Holds Process Review. Companies should establish a threshold for anticipating litiga-
tion is, using Zubulake V for guidance. Decide in advance when and how often hold notices
will be sent, institute confirmations of compliance, establish the interview process, determine
necessary collection models and team members, develop reusable collection plans, and cre-
ate an audit plan to test the process.

e Control and Transparency. The in-house attorney responsible for litigation should have
rapid access to a current list of all legal holds, all custodians under a hold, and all active col-
lections. Attorneys for each matter should have ready access to accurate information regard-
ing all notices distributed for each matter, interviews conducted and findings, all evidence col-
lected in the matter, and how and when it was collected.

e Map of Data Sources. Create a map that includes each data source and the individual respon-
sible for it. This should include data sources and storage locations for active, inactive, and
archived data. In addition, companies should clearly note the business processes that generate
the data, the business units with ownership, and the staft responsible on both the business and
IT sides.

e Retention Program. Often a weak spot, retention programs should be updated to address all
records and to enable efficient, effective preservation. Upgrade the retention program to address
electronic information and enterprise legal holds. The policy and schedules should specify lifecy-
cles for all data, not just paper records. A critical element of this upgrade is the identification of
records coordinators, offices of record, and custodial systems.

e Communicate and Educate. Educate the executive team on the changes in Federal Rules and
brief senior management on the importance of legal holds — cite recent events as examples.
Update corporate ethics and governance training to include compliance with legal holds and

retention policies. Publish revised retention and legal holds policies and consider employee cer-

tifications of training and compliance.

e Clear, consistent and affirmative legal

TECHNICAL SOLUTIONS

tracking collections and automating
processes and record keeping.

There are now commercial solu-
tions for managing legal holds, evi-
dence collection, and global retention
policies that can reduce the burden,
risk, and complexity for corporations.
These solutions can provide a critical

holds communications within a
process that includes the ability to
identify the people and systems
affected and effective ongoing mon-
itoring capabilities.

FOR COST-EFFECTIVE

CoNTROL OPTIONS

A few companies with very early
experience in complex electronic dis-
covery and those that were stung first
with sanctions and punitive damages
or losses were quick to build their own
in-house tools for sending notices,

information map and the necessary
process and control framework to
enable litigation and compliance
managers to manage multiple concur-
rent holds and collections to meet
more exacting process standards and
reduce litigation costs and risks.

2
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Legal Data
continued from page 4

should be stored in a secure, ded-
icated environment installed be-
hind that company’s firewall. If
that sensitive data is stored off site,
it may be co-mingled with other
companies’ invoices.

e Audit Access. Vendor employees
should not have the authority to
view, alter or distribute your confi-
dential legal and invoicing data.

e Audit Termination Procedures.
An employee — either of the ven-
dor or the corporation — should
have access to confidential matter
management and invoicing data cut
off immediately upon termination
of employment. Any lag in revok-
ing privileges can lead to unautho-
rized access and SOX violations.
Security of legal and financial data is

a critical matter that is often over-

looked when selecting a technology

provider for a law department. In addi-

tion to legitimate compliance concerns,
there is also an array of potentially seri-
ous business implications. As a com-
pliance officer, who may or may not
be a member of the law department,
this is an important issue that should
be explored before any compliance
concerns arise.

——

LAW JOURNAL NEWSLETTERS REPRINT SERVICE
Promotional article reprints of this article or any
other published by LAW JOURNAL NEWSLETTERS are available.
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Base Salaries Up;
Bonus Levels Mixed

Altman Weil In-House Counsel
Survey Results Are In

The recently released 2006 Altman
Weil Law Department Compensation
Benchmarking Survey of U.S. corporate
law departments, published in partner-
ship with LexisNexis Martindale-
Hubbell, shows base salaries up across
the board for in-house lawyers in 2000.

“Corporations have two tools to set
in-house cash compensation — guar-
anteed base salary and at-risk, perform-
ance-based bonus dollars,” notes
Altman Weil principal James S. Wilber.
“Bach year we see a balancing act
between these two components. Last
year, salaries rose slightly, augmented
by big bonuses. This year, we're seeing
bigger salary increases reflecting
greater corporate confidence, along
with a mixed bag of bonus levels
which seem designed to catch up some
of the more junior in-house positions
that were overlooked in past years.”

“Increased mobility between law
firms and law departments forces cor-
porations to compensate more compet-
itively in the war for talent, especially at
the senior level,” remarks Barry
Solomon, Vice President and General
Manager of LexisNexis Martindale-
Hubbell. “As a result, corporations will
reward their top law department offi-
cers first, and only later adjust compen-
sation for junior managers and staff
lawyers.”

BASE SALARIES RISE

Median salaries for all positions in
law departments increased between
2.2% and 9.5% in 2006. Chief Legal
Ofticer (CLO) salaries were up 8% and
Division General Counsel (mid-level
management lawyers) took home 7.1%

more. Lawyers in non-management
positions also saw increases, with High
Level Specialists up 9.5%, Senior
Attorneys (non-managers with eight or
more years experience) up 8.5% and
Staff Attorneys (attorneys with at least
one year of experience) reporting an
increase of 3.5%. Recent graduates
reported a modest 2.2% raise.

All trend comparisons are drawn
from a super-group of over 200 law
departments that have participated in
the survey over sequential years.

The survey reports national median
salary for Chief Legal Officers in 2006
at $280,000. The Senior Attorney posi-
tion drew $140,000, while a new law
school graduate earned a starting
salary of $65,000.

BoONUSES A MIXED BAG

Bonuses were up across the board
for non-management positions in law
departments — in some instances dra-
matically. Senior Attorneys reported
bonus increases of 14.4% while more
junior Attorneys and Staff Attorneys
received bonus increases of 62.5%
and 71% respectively. In the manage-
ment ranks, Division General Counsel
bonuses went up 20.29% and
Managing Attorneys 25.32%. Chief
Legal Officers and their Deputies
received bonuses that were down
from the prior year.

The national median bonus for
Chief Legal Officers was $132,000,
according to the Survey. Division
General Counsel received $104,000 in
bonus dollars, and Senior Attorneys
took home a $29,200 bonus.

STOCK OPTIONS

Stock options for Chief Legal Officers
had a median fair market value of
$919,400 in 2006, more than twice the
same group’s’ total cash compensation.
Deputy CLOs received $230,100 in
stock options, Senior Attorneys $87,900
in options, and Staff Attorneys $24,700.

OTHER VARIABLES

Size of law department is a key fac-
tor in the top officer compensation.
Chief Legal Officers in departments
with over 25 lawyers took home
88.9% more than the national median
in total cash compensation. Deputy
CLOs in large law departments earned
57.5% more than the national median.

The survey reveals a significant dif-
ference in CLO compensation by
industry. Median total cash compensa-
tion for CLOs in the Information /
Telecommunications sector was 75%
more that their colleagues in the
Service sector and 39.9% more in total
cash compensation than their peers
nationally.

In non-management positions, prac-
tice specialty is also a significant dif-
ferentiator. High Level Specialists
with a Mergers & Acquisitions spe-
cialty earn top dollar, 23.8% more
than the national median in total cash
compensation. For Senior Attorneys
and Attorneys (with four-plus years
experience), a Patents specialty is the
most lucrative, at 22% and 33% above
the national norms, respectively.
SURVEY METHODOLOGY

The complete Law Department
Compensation Benchmarking Survey,
2006 edition contains data from 277
law departments providing compensa-
tion data for 6,255 lawyers. Information
on an additional 41 one-lawyer depart-
ments is included separately.

The Survey reports data on nine in-
house positions: Chief Legal Officer,
Deputy Chief Legal Officer, Division
General Counsel, Managing Attorney,
High Level Specialist, Senior Attorney,
Attorney, Staff Attorney and recent law
school graduate. Data are analyzed by
industry, company size (revenue and
employees), law department size,
region, metropolitan area, years of
experience and other key parameters.
Data are reported as of March 1, 2006.

R
_0’0_

Supervisors

continued from page 6

areas of the department pursuant to a
predetermined practice. Further, staff
nurses in the ED rotated assignments
without input from the charge nurses.

In Oakwood, the Board also evaluat-
ed whether 112 RNs who occasionally
served as charge nurses were supervi-
sors. It found there was not an estab-
lished pattern or schedule for when

and how often these RNs took turns in
the charge role.
The Meaning of ‘Assign’
Addressing one of the key supervi-
sory functions at issue, the Board
explained that giving employees sig-
nificant overall duties, designating
employees to work at a particular
place or time, or instructing them to
work overtime suggest classification
as a supervisor, if these functions
involve the exercise of independent

judgment and constitute a substantial
part of the individual’s job.

To “assign” means to determine the
time, place or overall work of an
individual. This includes giving
“significant overall duties,” such as
sending a worker to a particular
department or shift or, in healthcare,
assigning him a particular group of
patients. While delegating a group of
tasks is to “assign,” simply determining
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the order in which to perform those
tasks is not. Designating an employee
to be the one to carry out the general
duty to administer medication to a
group of patients is also to “assign.”
On the other hand, merely instructing
the worker to give a sedative to partic-
ular patient is not.

The emergency department charge
nurses in the Oakwood case “assigned”
other employees within the meaning
of the Act by designating them to work
in specific areas. Unlike “straw bosses
or lead men” who are not supervi-
sors, these duties were more than
“incidental” to their primary respon-
sibilities.

In Golden Crest, the Board found the
charge nurses did not “assign” work in
a manner that made them supervisors.
Specifically, these charge nurses
lacked the authority to send other
employees home early or to move
workers from one floor to another.
Likewise, they could not require an off-
duty employee to report to work. Thus,
lacking the authority to assign overall
tasks or the time or place of the
employee’s work, these charge nurses
were employees, not supervisors.

Likewise, they could not require an
off-duty emplyee to report to work.
Thus, lacking the authority to assign
overall tasks or the time or place of the
employee’s work, these charge nurses
were employees, not supervisors.
‘Responsibly to Direct’

Even if an individual does not “assign”
other employees, he or she may be a
supervisor if he or she “responsibly”
directs others. Like all of the supervisory
functions, the purported supervisor
must also hold authority in the interest
of the employer and exercise a sufficient
level of independent judgment. The key
to this analysis is that the supposed

supervisor must be held to a meaningful
level of accountability.

The individual must have the
authority to direct work, take correc-
tive action and most importantly, must
face the possibility of adverse conse-
quences for shortcomings in the work.

Even in Oakwood, the Board found
no evidence that the charge nurses
responsibly directed other workers.
They were responsible only for their
own work. (The 12 “supervisors” were
so designated because they carried out
the “assign” function and exercised
independent judgment in doing so.)

In Croft Metals, on the other hand,
lead persons were held responsible
for the direction of others. There,
however, the Board found that these
individuals were not supervisors
because they did not exercise a suffi-
cient level of independent judgment.
This is because most of their decisions
were, according to the record, either
“pretty routine” or controlled by pre-
established guidelines. Likewise, in
Golden Crest, the Board found the
charge nurses were not held account-
able for the work of other employees.

The Board explained that this con-
cept of accountability for the work of
others helps create a clear distinction
between supervisors (whose interests
must align with management) and
employees (who may have contradic-
tory interests). In the Board’s view, a
supervisor sometimes may have a
somewhat adversarial relationship to
employees.

WHAT DO THESE DECISIONS

MEAN FOR EMPLOYERS

While many union members and
advocates have denounced these deci-
sions, they provide useful guidance
that makes this analysis more pre-
dictable. As has been clear since the
Supreme Court's Kentucky River deci-
sion, the exercise of a sufficient degree
of independent judgment is essential to

any supervisory function. The Board
cannot insert artificial restrictions as to
the kind of discretion being exercised.
Further, the Board has provided some
fairly specific examples of circum-
stances that it considers indicative of
supervisory status and some that it
does not, particularly in healthcare.

A job title does not determine
whether someone is considered a
supervisor or an employee. On the
other hand, an organization’s policies
and its actual practices are critically
important.

Union supporters insist that these
decisions give employers a roadmap to
deprive millions of workers, especially
nurses, of their right to join a union. But
in today’s competitive environment, it
appears unlikely that many employers
will make broader business decisions in
an effort to classify more workers as
supervisors under the NLRA.
CONCLUSION

The Kentucky River decisions pro-
vide employers with new opportuni-
ties to assess job classifications, poli-
cies, practices, who to include in
supervisory training programs and host
of other issues. It also provides oppor-
tunities to engage in positive commu-
nications with employees and supervi-
sors. Finally, the decisions give both
management and labor the opportuni-
ty to evaluate the composition of cur-
rent and prospective bargaining units.

All of these activities can reduce
uncertainty, delays and controversy
when classifying workers as employ-
ees or supervisors. The analysis of who
is a supervisor and who is not remains
controversial, but all sides should be
able to agree that when it comes to the
law, predictability is a good thing.
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