
 

 

EVALUATING YOUR RECORD RETENTION PROGRAM WHEN YOUR COMPANY 
"REASONABLY ANTICIPATES" FILING LITIGATION 

By Kevin Brady 
 
In a "litigation free" atmosphere, if the company has created and implemented a clearly defined 
and reasonable record retention plan that identifies those business-critical records that should be 
kept for legal, business or regulatory reasons and has set appropriate retention periods, then 
information not meeting the retention guidelines can be destroyed.  See Lewy v. Remington Arms 
Co., 836 F.2d 1104, 1111-12 (8th Cir. 1988).  However, with pending or threatened litigation, the 
destruction component of the record retention plan must be flexible enough to preserve 
potentially relevant information that does not exist elsewhere for fear of destroying data relevant 
to the litigation and then facing a spoliation charge.  The difficult question is determining when 
litigation becomes "reasonably anticipated"? 
 
More courts are starting to face situations where they are forced to address the issue of when a 
company should "reasonably anticipate" litigation and thus implement a plan to preserve relevant 
data.  The most recent focus on this issue has been two patent infringement cases filed almost 
simultaneously with one common party (Rambus, Inc.) involving the same set of facts with two 
different judges, one on the east coast, and one on the west coast.  These two cases are unique in 
that they are one of the few times that courts have analyzed the "reasonably anticipates" litigation 
from the perspective of the company filing the lawsuit as opposed to the responding party.  
Unfortunately, the two courts reached opposite and conflicting outcomes. 
 
RAMBUS I – THE VIRGINIA ACTION 
Rambus is a company that develops and licenses technologies to companies that manufacture 
semiconductor memory devices such as Direct Random Access Memory ("DRAM").  On August 8, 
2000, Rambus brought an infringement action against Infineon Technologies. Rambus, Inc. v. 
Infineon Techs. AG, 220 F.R.D. 264 (E.D. Va. 2004).("Rambus I " or the "Virginia Action").  During 
discovery, Infineon moved to compel the production of documents and testimony relating to, 
among other things, Rambus' document retention and destruction policy. Id. at 270. 
 
Infineon argued that Rambus instituted its document retention program at the same time it knew 
that it would be filing litigation regarding certain patents.  Infineon argued, therefore, that Rambus 
failed to preserve relevant evidence.  Infineon noted that Rambus' privilege log showed that, in 
February 1998, at the same time at which the Company's outside counsel was developing the 
Company's document retention program, he sent and received attorney-client communications 
regarding "legal strategy in anticipation of litigation" and "strategic patent litigation."  Moreover, 
Infineon argued that three weeks after the 1998 Shred Day1 Rambus' in-house counsel, Neil 
Steinberg, sent Outside Counsel a memorandum entitled "preliminary infringement study." Id. at 
285. 
 

                                                 
1  Shred Days occurred in 1998, 1999 and 2000 when Rambus's employees participated in a company-wide purging event.  

On these days, Rambus employed an outside company to provide on-site document shredding devices  to destroy 
documents as part of its document retention policy.  Employees were instructed to follow document retention policy 
guidelines to determine what to keep and what to throw away and they were given burlap sacks for material that needed 
to be shredded.   



 

 

Rambus responded by pointing to the slide presentation that its outside Counsel gave to Rambus 
employees immediately before Shred Day.  This presentation instructed employees that, inter alia, 
documents designated as containing trade secret information should be retained for the life of the 
trade secret, that personnel records should be kept for a period of three years, and that 
employees should "LOOK FOR THINGS TO KEEP" and to "LOOK FOR REASONS TO KEEP IT." Id.  
Infineon also referenced an internal Rambus document from June of 1999 that discussed the 
company's goals for 1999.  The company's stated goals under the heading "Licensing/Litigation 
Readiness," included: 

 Prepare licensing positions against 3 manufacturers;  
 Prepare litigation strategy against 1 of the 3 manufacturers (re:  3D);  
 Ready for litigation with 30 days notice; and 
 Organize 1999 shredding party at Rambus. 

 
Id. at 287. 
Infineon alleged that Rambus had destroyed approximately two million pages as part of its annual 
"Shred Day" program that were pertinent to the issues in the Virginia Action. Id. at 280.  Moreover, 
Infineon alleged that the destruction was part of Rambus's licensing strategy to protect its 
portfolio of patents (which expressly included, as part of this strategy, filing lawsuits against DRAM 
manufacturers) and so at the same time Rambus was planning to destroy information related to 
its patents, it was "anticipating litigation" with those manufacturers. Id. at 285.  Infineon further 
argued that even though Rambus had claimed that the information related to the creation and 
implementation of the document retention policy was privileged, the crime/fraud exception to the 
work product privilege compelled the disclosure of that information because Rambus had 
spoliated relevant information. Id. at 270.  Rambus admitted that when it instituted its document 
retention policy, there were some discovery-related concerns – Company executives felt that if the 
Company was ever asked to produce information from the thousands of backup tapes the 
Company had, that it would be "beyond…human endurance" to figure out what was on the tapes 
and that they would have to review all the information contained on the tapes, which would require 
vast resources. Id. at 285.  Rambus contended that it adopted its document retention policy for 
wholly legitimate business reasons (reducing search and review costs), and not for the purpose of 
eliminating potentially damaging documents. Id. at 286. 
 
In its March 17, 2004 opinion granting Infineon's motion to compel, the court found that even if 
Rambus did not create its document retention policy in bad faith, it was guilty of spoliation since it 
"anticipated litigation" when it instituted its document retention program. Id. at 280.  The court did 
not identify a specific point in time when Rambus should have anticipated litigation, but rather 
focused on the improper connection between the shredding of documents as part of its document 
retention policy and the Company's preparations for patent litigation. Id. at 285. 
 
RAMBUS II – THE CALIFORNIA ACTION 
In an action filed on August 29, 2000, Hynix Semiconductors sued Rambus seeking a declaratory 
judgment of non-infringement with regard to eleven Rambus patents. Hynix Semiconductor Inc. v. 
Rambus, Inc., No. C-00-20905 RMW, 2006 WL 565893 (N.D. Cal. Jan. 5, 2006) ("Rambus II " or the 
"California Action").  In January 2005, after the Virginia court's finding of spoliation, Hynix moved 
for leave to add a defense of unclean hands.  The court granted the motion and also ordered that 
the unclean hands defense would be a separate initial phase of the trial of the parties' claims. Id. 
at 2.  The California court, like the Virginia court, had to decide whether Rambus adopted its 
document retention plan in order to destroy documents in advance of a planned litigation 



 

 

campaign against DRAM manufacturers and if so, whether the court should dismiss Rambus' 
patent claims against Hynix as a sanction for such conduct. Id. at 1.  Hynix, armed with the 
discovery and rulings from the Virginia Action, sounded the same theme that Infineon had sounded 
in the Virginia Action – that Rambus adopted its document retention policy with an eye toward 
destroying documents about its DRAM patents at the same time that it was contemplating 
litigation regarding those patents, and that Rambus had spoliated evidence and prejudiced Hynix's 
rights. Id. at 19.  Unfortunately for Hynix, the California court did not see things the same way the 
Virginia court had.  
 
The California court found that because the first lawsuit initiated by Rambus with regard to its 
DRAM patents (against Hitachi) had not been filed until January 18, 2000, litigation was not actively 
pending when Rambus formulated and adopted its document retention policy or at the time of the 
1998 and 1999 Shred Days. Id. at 21.  The court then had to address the issue of when litigation 
was "reasonably foreseeable" to Rambus. Id.  This presented a unique issue for the court, in that 
almost all of the prior decisions dealing with "reasonably anticipating" litigation focused on that 
issue from the perspective of a party responding the filing and not the party which had filed, or was 
contemplating filing, a lawsuit.  The California court decided that although Rambus included 
litigation as part of its licensing strategy as early as February 1998, the institution of litigation 
could not be said to have been "reasonably probable" at that time because several contingencies 
had to occur before Rambus would engage in litigation.  In particular, the Court noted that "the 
path to litigation was neither clear not immediate" because those contingencies included, among 
other things, Rambus needing the approval of its Board to even commence negotiations with a 
DRAM manufacturer about the patents in question.  In addition, the targeted DRAM manufacturers 
first had to reject Rambus's licensing terms before Rambus filed suit against them. Id. at *22. 
 
As a result, the court found that "although Rambus began formulating a licensing strategy that 
included a litigation strategy as of early 1998, Rambus did not actively contemplate litigation or 
believe litigation against any particular DRAM manufacturer to be necessary or wise before its 
negotiation with Hitachi failed…in late 1999." Id. at 24.  The court determined that litigation became 
probable in late 1999 when litigation counsel for the Hitachi matter was selected.  "Thus, 
Rambus's adoption and implementation of its content neutral document retention policy in mid-
1998 was a permissible business decision [and] the destruction of documents on the 1998 and 
1999 Shred Days pursuant to the policy did not constitute unlawful spoliation." Id.  While Hynix did 
prove that Rambus destroyed additional records on Shred Day 2000, in December 2000 which was 
after Hynix had initiated the California Action, Hynix failed to demonstrate that Rambus destroyed 
any information relevant to the patents at issue. Id.   
 
In finding that Rambus did not engage in unlawful spoliation of evidence, the court noted that 
"[t]he implementation of a document retention policy that was intentionally designed to discard 
damaging documents should litigation later become probable or actually commence would be 
improper.  The evidence here does not support the conclusion that Rambus intentionally designed 
its Document Retention Policy to get rid of particular damaging documents." Id. at *25 (emphasis 
added). 
 
LESSONS LEARNED FROM THE TWO RAMBUS CASES 
So how do we reconcile these two decisions, and more importantly, what steps should a company 
take to avoid the result in the Virginia Action and, on the other hand, to maximize the possibility 
that it will get the result in the California Action?  First, we need to take a look at the cases from 



 

 

the courts' perspectives.  In the California Action, the court viewed the events from a practical 
perspective.  For instance, in referring to Rambus’s document retention policy, citing Arthur 
Andersen LLP v. United States, 544 U.S. 696 (2005), the California court seemed unfazed by the 
annual "Shred Days" and potentially discoverable information because it noted that a legitimate 
consequence of the policy is that "relevant information may be kept out of the hands of adverse 
parties." Rambus II at *20.  However, the Court did note that "a policy adopted or utilized to justify 
the destruction of relevant information is not a valid document retention policy." Id. 
 
By comparison, in the Virginia Action, the court took a more holistic view by analyzing the temporal 
relationship between the document retention policies and Rambus' litigation planning.  The 
Virginia court found that Rambus intended to destroy potentially relevant information because it 
"explicitly linked" the document retention policy to the shredding of documents in preparation for 
litigation. Rambus I at 287.  The California court also considered Rambus’s acts in the context of 
the industry it was involved in and noted that in 1998, when Rambus was formulating both policies, 
Rambus did think future litigation against the DRAM manufacturer was possible if licensing 
negations had failed. Rambus II at *23.  In short, in order for the prospects of the chance of filing 
litigation to change from possible to probable, something more needed to occur.  The court in 
referring to the ABA Section of Litigation, Civil Discovery Standards, August 1999, Standard No. 10, 
noted that  "probable" means "litigation must be more than a possibility" because as a practical 
matter, "[l]itigation 'is an ever-present possibility in American life.'" Rambus II at *21 (quoting 
Nat'l Union Fire Ins. Co. v. Murray Sheet Metal Co., 967 F.2d 980, 984 (4th Cir. 1992)).  So, as a 
result, the California court set a higher standard for "anticipating litigation" – not the "possibility" 
but rather the "probability" that litigation will occur.  Cf. Zubulake v. UBS Warburg LLC, 220 F.R.D. 
212, 216 (S.D.N.Y. 2003) (noting that UBS Warburg should have anticipated litigation when the 
"possibility" existed that Ms. Zubulake might sue before she filed her EEOC claim).  
 
Key Points to Remember: 
1) Planning your retention program.  While initiating a record retention policy is a fairly 

standard and recommended business practice, it should be done, if at all possible, in a 
"litigation free" environment or at the very least separate and distinct from any litigation 
planning or strategy.  The purpose for creating and implementing a record retention program 
should be clear in its focus on what the company defines as its "records."  It should be media 
neutral and serve a legitimate business purpose. 

2) Making the decision about litigation.  When companies are faced with potential litigation – 
whether it is "possible" or "probable" litigation – there should be an internal corporate 
procedure for a committee to review and determine whether the company "reasonably 
anticipates" litigation.  And a decision should be made in good faith and on an informed basis. 
This is especially significant in situations where courts in different jurisdictions set different 
standards for determining when litigation is "reasonably anticipated."  Companies need to be 
prepared to address these differences in reaching a decision about litigation. 

3) Consider the industry in assessing experience.  Since "litigation is an ever-present possibility 
in American life," a company should consider its own litigation experiences as well as the 
litigiousness of the industry it is in, when making a decision about the likelihood of litigation 
occurring. 

 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


